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PRELIMINARY STATEMENT

On June 13, 2008, Siena Club ("Petitioner") petitioned the Environmental Appeals Board

(the "EAB" or "Board") of the United States Environmental Protection Agency (..EPA') to

review the Prevention of Significant Deterioration C'PSD) permit (the.?ermit',) issued by the

Michigan Department of Environmental Quality, Air Quality Division ("MDEe") to Northen

Michigan University ("NMU'). MDEe filed its response brief on August 5, 200g. NMU

supports the MDEQ brief and incorporates it by reference. NMU filed a motion to intervene on

September 5, 2008 and it was granted on September 8, 2008. In accordance with the Order

granting intervention, NMU files this brief to provide some additional information on certarn

issues.

The Permit meets the applicable legal requirements in all respects. Contrary to Sierra

club's claim, (l) the Best Available control rechnology C'BACT) limits for particulate matter

less than 2.5 microns in diameter ('"Mr.i') comply with EpA regulations and guidance under the

Clean Air Act ("CAA"); (2) carbon dioxide ("COz") and nitrous oxide ("NzO") BACT limits are

not required because they are not "subject to regulation" under the CAA for PSD purposes; (3)

the BACT limits in the permit were properly based on buming coal; (4) the coals evaiuated in the

pemitting process are those available to NMU; (5) MDEQ properiy accounted for increment

consumption; (6) the Permit limits protect national ambient air quality standards ("NAAQS)

and PSD Increment; and (7) MDEQ properly waived preconstruction monitoring.

NMU is a public rural university with 9500 students, located in Marquette, Michigan

(population 20,000) on the nofihern coasr of Michigan's Upper Peninsula. NMU is disappointed

that the Siena club has sought to challenge the construction of this lawful renewable energy

source that will provide essential heat and electrical services to the faculty, staff and students at

NMU as well as the staff and patients at Marquette General Hospital. Siena Club raises many



questions, but offers no solutions. And in the end, it merely disagrees with the decisions of

MDEQ in issuing the permit. Sierra Club shows no clear error and raise no issues of policy that

merit review by the Board. The Petition should be denied.

DESCRIPTION OF THE PROJECT

The Project would add a 10 megawatr ('N4W') circulating fluidized bed ("CFB)

biomass and coal-fired boiler and associated equipment to the existing Ripley Heating Plant at

NMU which would house a combined heat and power cogeneration plant. This plant would

create electrical power for NMU as well as steam for heating and cooling the NMU campus and

Marquette General Hospital. The primary fuel is biomass - wood chips and by-products that

are already available in the upper Peninsula of Michigan -materials that are cunentiy unused

by the logging, paper mill and other wood-related industries as well as derived from newly

developed renewable resources. This enhances the environmental and energy sustainability of

NMU and the Upper Peninsula consistent with Michigan's 21st Century Energy Plan and

Governor Jennifer Granholm's Renewable Energy Initiative. Moreover, NMU's heating and

power plant will facilitate scientific research, allowing hands-on study of cunent and future

biofuel production. other research possibilities include Co2 sequestration, wood gasification

and partnerships with other universities that may be interested in this technology.

In addition to the increased environmental efficiencies, the new facility would also help

the University realize significant savings and cost avoidance in utilities expenditures now and

well into the future. The NMU cogeneration plant is expected to be 20-25 percent more energy

efficient than existing facilities. The project would provide greater redundancy of systems to

increase the level of reliability for electricity and thermal energy not presently available at the

University. It would also contribute to the creation of an estimated 90-120 jobs at NMU and for

the wood and wood by-product processing industry in the future.



NMU's cunent dependency on natural gas has subjected the University to dramatic price

fluctuations and inteffuptions in supply. The plant will allow NMU to be proactive in addressing

projected heat and power cost increases in a way that protects the University, its students and

Michigan taxpayers from shouldering this cost burden. This plant is designed to be a 100

percent wood-burning facility with the capability to bum altornative types of fuel in backup

situations. These would include natural gas and coal. The multi-fuel capability leaves the

University less vulnerable to supply and demand fluctuations. NMU expects to realize a cost

avoidance of $1 million or more annually in heating and electricity tbrough the efficiencies of

this cogeneration plant. The cost avoidance will pay for the construction of the plant and will

have a positive long-term impact on helping to control student tuition and other institutional

costs.

This plant, along with the other initiatives being developed and implemented, will make

NMU a leader among Michigan's higher education institutions in the area of environmental

sustainability. All these benefits are threatened by Siena Club's efforts to impose unnecessary,

inapplicable and costly requirements on the University.

RESPONSE TO PETITIONER'S SPECTFIC ISSUES

I. THE BACT LIMITS MEET APPLICABLE REOUIREMENTS.

A. The BACT Limit for PM25 Meets Applicable Requirements

In Section I.A. of its petition, Siena Club claims that the NMU PSD Permit is legally

invalid because MDEQ failed to conduct a proper BACT analysis and include a BACT limit for

PM2.5. As a matter of law, the proposed PSD perrnit complies with the PSD regulations. It is

undisputed that MDEQ employed a sunogate analysis for PM2.5. See MDEQ Response to

Comments at 18; Sierra Club's Petition ("Petition") ar 8. MDEQ used the BACT for particulate

matter less than 10 microns in diameter ("PM1e") as a surrogate for PM2.5. ln guidance



documents, EPA has long allowed agencies to use PM10 as a sunogate for pM2.5 BACT and

modeling. On May 16,2008, EPA codified this guidance in the new pMzs Rule, expressly

allowing agencies to continue using PM16 as a sulrogate. 73 Fed. Reg. 28321 (May 16, 2008).

Consequently, Petitioner has no legal basis for challenging MDEQ's use of PMlo as a suffogate

for PM2.5, and its clairns must faii as a matter of law.

EPA's guidance and rule are crystal clear on this point. Immediately following the

September 16, 1997 effective date of the new NAAQS for PI\& s, EPA issued a memorandum

establishing policy for the interim use of PM16 as a surrogate for PM2.5. ,see Memorandum from

John Seitz, Dir. of Office of Air Quality Planning & Standards, ro Reg'l Ah Dirs., Interim

Implementation of New Source Review Requirements in pM2.5 at 4 (Oct, 2\,1997) (..Seitz

memo") (Attach. A to this Brief). According to ths Seitz memo, at the time the PMz.s NAAeS

were promulgated, "significant technical difficulties lexisted] with respect to PM2.5 monitoring,

emissions estimation, and modeling. . . ." Id. at 1. For those reasons, EPA found it

"administratively impracticable . . . to require sources...to attempt to implement PSD permitting

for PM2.5" and that "meet[ing] PSD and NSR program requirements for controlling PM16

emissions . . . and for analyzing impacts on PM19 air quality" would serve as a "surrogate

approach for reducing PMz.s emissions and protecting ur qlality.,,t Id. at2.

While EPA's PM2.5 Rule establishes the provisions (e.g., significant emission rates,

identification of precursors) for implementing the PSD permitting program for pMz.s, it

explicitly requires the use of PM16 as a surogate for PMzs for all compiete PSD applications

' EPA confirmed in an April 5, 2005 memo that the policy of using PMro as a sunogate
for PM2.5 was still in place. See Memorandum ftom Stephen Page, Dir., to Reg'l Air Dirs.,
Implementation of New Source Review Requirements in PM2.5 Nonattainment Areas, at 4 (Apr. 5,
2005) ("States should continue to follow rhe October 23, 1997, guidance for pSD
requirements.") (AUach. B to this Brief).



submitted prior to July 15, 2008. 73 Fed. Reg. ̂ t28321i 40 C.F.R. g 52.21(iXlXxi) (2008). The

regulations specifically state with respect to PM2.5 that when (1) a source was subject to the

federal PSD regulations in effect before July 15, 2008, (2) the source submitted a PSD permit

application consistent with the Seitz memo, and (3) the application was detemined to be

complete prior to July 15, 2008, then the PM2.5 requirements as intelpreted in the Seitz memo

(i.e., use of PMro as a surrogate for PM2.5) "shall apply to such source or modification." 40

C.F.R. $ 52.21(i)(1)(xi). NMU meets all thLree requiremenrs of the rule. First, NMU was subject

to the federal PSD regulations in effect before July 15, 2008. Second, NMU submitted a PSD

petmit application consistent with the Seitz memo. Finally, MDEQ obviously determined that

the application was complete before July 15, 2008 because it issued the permit on May 12,2OO8.

Consequently, the PMz.s Rule applies to NMU, and MDEQ's use of the surrogate analysis is

patently lawful.

MDEQ's actions were inherently reasonable as illustrated by EPA's decision to continue

the use of PM16 as a suffogate for PM2,5 for sources such as NMU in the new PM2.5 Rule. EPA

has itself followed this approach in issuing PSD permits. See, e.g., Deseret PSD Permit

Statement of Basis at 24 (August 30, 2007) ("EPA considers all permit limits and analyses in this

Statement of Basis that pertain to PM16 to also satisfy the requirements for PMz s at Deseret

Power's proposed WCFU project.") (relevant exceqpts attached as Attach. C to this Brief).

B, No BACT Limits for COz and N:O are Required

Siena Club asserts that both COz and NzO are "subject to regulation" under the CAA for

purposes of the PSD program. Petition at 4-1 1. As will be explained below, Siena Club's

arguments are largely those they have already made in prior cases, one of which is still pending.

In order to assist the Board in this matter, NMU will sunmarize what has been argued in these

other cases, as well as address the few new issues Sierra Club now raises in this regard. It bears



mentioning at the outset, however, that EPA recently published an Advanced Notice of Proposed

Rulemaking on Regulating Greenhouse Gases Under the Clean Air Act, ("ANPR), 73 Fed. Reg.

44354 (July 30, 2008), which plainly reflects the fact that emissions of CO2 and other

greenhouse gases ("GHGs"), including N2O, are not currently regulated under the CAA. Rather,

in the ANPR, the Agency has set forth both ideas and questions for consideration regarding any

future decision to regulate CO2 and other GHGs.

1. There Are No BACT Requirements for COz and NrO

Siena Club argues that a BACT analysis is required for CO2 and N2O emissions from

NMU's planned boiler. This claim is largely a repetition of arguments Siena Club has already

presented to this Board in a number of recent challenges, including most recently in Sierra

Club's supplemental briefing in In Re Deseret Power EIec. Coop., PSD Appeal No.07-3 (Sept.

11, 2008) ("Deseret"). Petitioners have argued in Deseret and elsewhere2 tiat CO2 - and now

N2O - are "subject to regulation" under the CAA for purposes of triggering PSD requirements

(CAA $ 165(a)(4),42 U.S.C. g 7a75(a)(a)) and, hence, require BACT dererminarions because:

J .

i . Section 821 of Pub. Law 101-549, which requires certain facilities to monitor and
report CO2 emissions, makes CO2 "subject to regulation" under the CAA;

CO2 emissions are "subject to regulation" because EPA promulgated regulations
to implement Section 821 through 40 C.F.R. Paft 75, and those regulations are
enforceable under the CAA;

The plain language of the CAA shows that the term "regulation" as used in
$ 165(aXa) encompasses monitoring and reporting;

' Sierra Club's arguments that CO2 is "subject to regulation" under the CAA were made
in In re Christian County Generation, PSD Appeal No. 07-01, 2008 EPA App. LEXIS 4 (Jan.
28, 2008) and In re ConocoPhillips Co., PSD Appeal No. 07-02, 2008 EPA App. I-EXIS 29
(June 2, 2008) but were considered waived for purposes of appeal by the Board since these
arguments were not first presented to the appropriate permitting authorities. Christian County aI
+21-*36, ConocoPhillips at x83-*96.



4. Certain State Implementation Plan ("SIP") provisions relating to CO2 and N2O
make these substances "subject to regulation" under the CAA; and

5. CO2 is "subject to regulation" because ofNew Source Performance Standards
C'NSPS') promulgated under CAA $ 11 1, 42 U.S.C. g 741 l, for municipal solid
waste ("MSW") landfill gas emissions.3

Thus, with one exception,a the issues raised by Sierra Club in this case have already been

extensively briefed before the EAB and do not merit lengthy responses. Rather, as stated above

and for the Board's benefit, NMU will briefly address each of Sierra Club's claims, and, where

appropriate, it will cite to eaxlier briefs in these other cases.

Overall, Siena Club tries to stitch together a number of disparate and ill-firting pieces -

isolated instances of state regulation, acknowledged EPA misstatements and programs having

nothing to do with CO2 emission reductions - to create a massive, far-reaching and completely

unintended emissions control regime for all sources of COz and NzO over 100-250 tons/year

(depending on the source). Such an effort cannot circumvent the clear congressional intent that

CO2 not be subject to any emission controls under the CAA, whether by virtue of Section 821 or

any CAA program. Nor can the sum of their varied arguments contravene EPA's reasonable and

' Siena Club raised the landfill gas emissions argument in its Reply Brief inDeseretblt
the argument was struck by the Board because it had not been alleged in Slerra Club's petition
for review or opening brief. Order Granting Motion to Strike, rx Re Deseret Power Electric
Cooperative, PSD Appeal No. 07-03 (May 20, 2008) at 4-5. The EAB should now find that the
landfill gas claim was not properly raised during the public comment period on NMU's permit
and is so waived. See Christian County at *21-*36; ConocoPhillips at *83-x96. Nor did Siena
Club raise the argument that monitoring requirements in Title V permits make CO2 subject to
regulation, either in its comments on the permit or its initial brief Thus, this argument is waived
as well. .!ee, e.g. In re BP Cherry Point, 12 E.A.D. 2O9,216 n. 18 (EAB 2005) (rejecting new
legal argument petition sought to introduce for the first time in a reply brief.).

o The one new argument concerns N2O, but it is only new as to the substance identified;
Sierra Club has previously argtred in Deseret that CO2 is subject to regulation because of isolated
SIP provisions concerning CO2 monitoring, and more recently, emission limits. The NzO
argument appears identical as it is based on one Wisconsin SIP provision which allegedly
requires N2O emissions to be monitored and reported.



long-standing interpretation that CO2 is not subject to regulation for PSD purposes. Ultimately,

Siena Club cannot demonstrate that MDEQ's decision to adopt EPA's position and decline to set

BACT levels for CO2 and N2O is "clearly erroneous."

a. Section 821 is Not Part of the CAA

A key element of Siena Club's argument is that Section 821 of Pub. Law 101-549 is paft

of the CAA, so that any regulation of CO2 (assuming for the moment that section 821 "regulates"

CO2 for PSD purposes) under Section 821 makes CO2 subject to regulation under the Act.

MDEQ correctly concludes that this eiement is lacking, citing the langu.age of Section 821 itseif

which distinguishes the CAA as a separate statute (as compared to otler provision in Public Law

101-549 which refer to'this Act" or expressly amend the CAA)5 and otherwise indicates that

Section 821 is not part of the CAA. In addition to these reasons, there is other strong evidence

that Congress did not intsnd for Section 821 to be pafi of the CAA. As briefed in th e Deseret

case, these include Congress's contemporaneous and subsequent treatment of section 821.6 EPA

s Compare, Section 412, 42 U.S.C. $ 7651k (which amends the CAA and refers to it as
"this Act" ),403(0,42 U.S.C. g 7651b (refers ro "rhis Acr.").

u 5"", 
".g., 

Appendix B, Provisions of the Clean Air Act Amen^dments of 1990 (Public
Law l0I-549) that Did Not Amend the Clean Air Act,H. Comm. on Energy & Commerce, 102nd
Cong., Compilation of Selected Acts Within the Jurisdiction of the Comm. on Energy and
Commerce (As Amended Through Dec.31, 1990), Envtl. Law,431,444-45 (Comm. Print 102-4
1991) and subsequent versions of this document published for the 103rd, 104th, l05th and 107th
Congresses. See Deseret Brief Amicus Curiae of the lJtt lity Air Regulatory Group kr Support of
Respondent U.S.EPA("Deseret UARG Amicus Brf.") at 8 & n. 5, Attach. A-E. See also l-nttet
from Hon. John D. Dingell, Ranking Member, House Energy and Commerce Comm. to the Hon.
David M. Mclrrtosh, Oct. 5, 1999, published in Is COz a Pollutant and Does EPA Have the
Power to Regulate ItTi lorntHearing Before the Subcomm. on Nat'l Econ. Growth, Natural
Resources, and Regulatory Affairs of the H. Comm. on Gov't Reform and the Subcomm. on
Energy andEnv't of theH. Comm. on Science, 105thCong.65 (1999). See DeseretUARG
Amicus Brf. at 10-11 & n. 9. Attach. F.



and, amicus curiae stJpporting the agency have taken this very position in rhe Deseret case.,

b.

Even if section 821 were part of the cAA, tl'e existence of monitoring and reporting

provisions for co2 would not make co2 subject to regulation for psD purposes just as it would

not do so for oxygen, moisture, heat input or other parameters that are monitored and measured

under the CAA to determine emissions of nitrogen oxides (NO*) or sulfur dioxide (SOr). 40

c.F'R. $$ 75.10'15.11,75.12 (referencing the use of oxygen, moisture and heat input for

monitoring and calculating No* and soz emissions). sierra club's argument that monitoring

and reporting are forms of "regulation" cannot overcome the express language in the legislative

history of Section 821 that it was meant to be no more than an information gathering provision.8

Nor can it circumvent the very clear evidence that Congress considere<l and rejected establishing

See, e.g., Deseret Response ofEPA Office of Air and Radiation and Region VIII to
Briefs of Petitioner and supporting Amici. DeseretEpABtf. at 45-50; UARG Amicus Brf. at
12- 15. Siena Club tries to argue that EPA has taken an opposite position in the past based on the
Agency's statements in notice and comment rulemaking determinations that Section 821 is part
of the cAA' EPA has acknowledged these were imprecise statements, and, in fact, has also
correctly referred to section 821 as separate statutory authori ty. see Deseret Response ofEpA
Region VIII and Office of Air and Radiation to Board's Request for Supplemental Briefing at 21
("DeseretEPA Supp. Brf."); see also Deseret uARG Amicus Brf. at td n. g (citing instances
where EPA accurately distinguished between section g2l and the CAA). In any eient, such
examples cannot overcome clear congressional intent that Section 821 is not part of the CAA and
EPA's long-standing position that CO2 is not regulated under the CAA.

8 The sponsors of the amendment that became section EZ I were very explicit that the
purposes of that section were to gather scientific evidence of u.s. contributions to elobal
warming; establish a baseline to allow utilities to seek credit for reductions in any firture
regulatory program; and inform the U.S. position in international negotiations. See, e.g., A
l,egislative History of the clean Air Act Amendments of 1990, l03rd cong., lst Sess.]S. print
1'03-38 at2612,2652,298'1 (1993) ("I-egis. Hist."). The provision was expressly referred to as a
"simple data collection" amendment and was not intended to "force any reductions', of coz.
Legis. Hist. at 26512,2653,2985. See also Deseret UARG Amicus Brf. at 12-15.



emission controls on co2 and other GHGs in the cAA,e and only included provisions related to

those substances that it expressly deemed "non-regulatory."l0 Indeed, recent energy-related

legislation shows Congress still has not determined whether to regulate CO2 or other GHGs

under the CAA.rl

c

Subject to Deference

MDEQ interprets "subject to regulation" in the same manner as EPA - that is, a

pollutant must be subject to applicable emission standards of performance under the CAA. EPA

' The legislative history of the 1990 Clean Air Act Amendments shows that Congress
specifically declined to approve proposals that would have required or specifically authorized
regulatory limits on CO2 or other GHG emissions for global climate change purposes. See S.
Rep. No. t0I-228, at 98-100, 644-45 (1989), Legis. Hist. at 8338, 8438-405 (seuing our rext of
provision requiring regulation ofCO2 emissions from motor vehicles); jd. at 5410 (Senator
Lieberman expressing concem that this section was eliminated from the committee bill without
substitute); rd. at 5189-90 (Senator Chafee noting that he "gave up something" in "connection
with carbon dioxide emissions"); rd at 5849 (Senator Gore expressing concern that his efforts to
include CO2 measures were rejected); id. at 5942 (Senator Baucus describing how the Senate
compromised by agreeing "there should be no carbon dioxide [provision]," which would be "a
deal-breaker."); H.R. Rep. No. 101-952 at262-87,Irgis. Hist. at 1449,1112-31 (references to
CO2 removed ffom provision on stratosphedc ozone). See also DeseretlJARG Amicus Brf. at
15-20.

'o 5"", ,.g., Section 103(9), 42 U.S.C. g 7a03Q) (creating research program to address
emissions of pollutants, including CO2, and deeming the provision to be "nonregulatory', in
nature); section 6o2(e),42 u.s.c. g 767la (requiring publication of the global warming potential
of listed substances and expressly stating the provision shall not be construed to be the basis for
regulation under the CAA). See also Deseret UARG Amicus Brf. at 18-19.

I I ,See the Energy Independence and Security Act of 2007 , pub. L. No. I 10-140, 121 Stat.
1492 (2001). Section 210(b) of thar srarure, 121 Stat. 1532, amends rhe CAA to add secrion
2ll(o)(I2), which provides that "ln]othing in this subsection, or regulations issued pursuant to
this subsection, shall affect or be construed to affect the reguiatory status of carbon dioxide or
any other greenhouse gas, or to expand or limit regulatory authority regarding carbon dioxide or
any other greenhouse gas, for purposes of other provisions (including section 165) of this Act."
If, as Siena Club argues, CO2 is clearly subject, and has been subject for many years, to
regulation for purposes of section 165 of the cAA, there would have been no need for congress
to enact such a provision, and in particular no need for its reference to section 165.
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argued in the De.r€r€t proceeding that the word "regulation" is ambiguous and suspectible of

different interpretations. EPA has long interpreted the term, for PSD purposes, to mean

pollutants for which emission controls are established pursuant to olher CAA programs such as

National Ambient Air Quality Standards, NSPS and Stratospheric Ozone, i.e., a ' regulated NSR

pollutant." 40 C.F.R. $$ 52.21(bX5), 52.21(bx50).t2 This is a reasonable inrerpreration given

the fact that subjecting unregulated pollutants to PSD BACT determinations would quickly

overwhelm the program. See infra at I.8.2.r3

EPA has never taken the position that CO2 (or, for that matter, NzO) is subject to

regulation under the Act, even when it asserted it had the authority to regulate it.ta EPA has

consistenfly stated that, for it to regulate CO2, it would need to make the necessary findings and

proactively establish regulations . I 5 EPA continues ro take this position, as is made clear in its

'' See Deseret EPA Brf. at 1l-19, 30-44 (describing 3O-year history of EPA's
interpretation of "subject to regulation"); Deserer UARG Amicus Brf. at 20-33.

t'This concern was further underscored by the Supreme Court's recent sweeping
definition of "air pollutant" under CAA Section 302(9), 42 U.S.C. g 7602(g), as including "all
airborne compounds of whatever strip e." Massachusetts v. EPA,127 S. Ct- 1438, 1460 (2007).
If all air pollutants were considered NSR pollutants, EPA presumably would need to permit
sources of water vapor and other airborne compounds.

t4 Massachusetts v EPA does not require a different result. While the Court found that
EPA has authority Io rcgtrlate CO2 emissions from new motor vehicles and engines, the question
whether a sufficient basis exists to make an endangerment finding and regulate those emissions
was expressly left to the Agency to resolve. 127S. Ctat 1460-61. The question remains open.
See In re Christian County +13 aI7 n.I2, x32 (observing that "[w]hether CO2 is a pollutant
'subject to regulation' under the Clean Air Act remains a matter of considerable dispute" and
was not decided by Massachusetts); accord, In re ConocoPhillips at +92-+93.

15 EPA General Counsel Opinions under past Democratic and Republican administrations
have clearly stated that EPA has not regulated COr. The opinions differed, though, in whether
EPA had the authority to regulate, with EPA General Counsels under President Clinton believing
tlle Agency had the authority and the General Counsel under President Bush withdrawing that
conclusion. ,9ee Memorandum, EPA's Authority to Regulate Pollutants Emitted by Electric
Power Generation (Apr. 10, 1998); DeseretIJARG Amicus Brf. at 26, Attach. F; Memorandum
from R. Fabricant, General Counsel, EPA to M. Horinko, EPA Acting Administrator, EPA's

1 l



recently published ANPR on possible regulation of co2 emissions under the cAA, 73 Fed. Reg.

44354.16 EPA further acknowledges in the ANPR that the CAA is not the best vehicle for such

regulation and that regulating co2 under various cAA provisions would make co2 "subject to

regulation" for PSD purposes for the first time and have a dramatic impact on the economy. see

id, at 44420. 44498-5OO.tj

Given the clear and consistent interpretation by EPA, MDEQ reasonably relied on this

interpretation and acted consistently with it to determine that neither coz or Nzo is subject to

regulation under the cAA. The EAB should defer to that interpretation. It is certainly no1

clearly erroneous. See In re Howmet Corp., PSD Appeal No. 05-04, slip op. at 14 (EAB May 24,

2O0'7); In re Tondu Energy Co.,9 E.A.D.'110,719 (EAB 2001); 1z re AES pwrto Rico, L.p.,8

8.4.D.324,340 (EAB 1999); see also Envtl. Defense v. Duke Energy Corp., 121 S. Ct. 1423,

1433-34 (2007) (holding that EPA had discretion in defining relevant CAA terms, in the context

of implementing the PSD program, "by looking to the sunoundings of the defined term").

Authority to Impose Mandatory controls to Address Global climate change [Jnder the clean
Air Act (Atg. 28, 2003). Id. at 27 , Atrach. G. Further, EpA officials specifically distinguished
Section 821's monitoring and reporting provisions from CAA provisions which subjected
pollutants to regulatory control for pulposes of PSD and Title V. See EpA Memorandum, Lydia
N. Wegman, Deputy Director of the Office of Air Quality Planning and Standards, Definition of
Regulated Air Pollutants for Purposes of Title V (Apr.26, 1993). See also DeseretEPA Brf. at
35-42; DeseretUARG Amicus Brt. rt24-29, Anach. H.

tu In the ANPR, EPA states that it "has histodcally interpreted the phrase 'subject to
regulation under the Act' to describe air pollutants subject to cAA statutory provisions or
regulations that require actual control of emissions of that pollutant. PSD permits have not been
required to contain BACT emissions limit [sic] for [greenhouse gases] because [these gases] (and
CO2 in particular) have not been subject to any CAA provisions or EPA regulations issued under
the Act that require actual control of emissions." Id. at 44420 (footnote omitted).

t7 EPA states that making CO2 subject to regulation for pSD purposes though regulation
under other CAA provisions would create "an unprecedented expansion of EPA authority that
would have a profound effect on vifiually every sector ofthe economy and touch every
household in the land." Id. ̂ t 44355.
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d. MDEO's Intemretation is Supoorted bv Case Law

MDEQ's interpretation of "subject to regulation" as pertaining only to pollutants subject

to applicable emissions standards is fully consistent with precedent from federal and state courts

and the EAB. Forexample,theD.C.Circuit inAlabamaPowerv.Costle,636F.2d323(D.C.

Cir. 1979), a case cited repeatedly by Siena Club and briefed by parties in ttre Deseret case,ts

clearly recognized that only those pollutants subject to actual controls under the CAA fit within

the PSD program . Id. at 37 0 n. 1 34 ("Once a standard of performance has been promulgated for

[certain particulates], those pollutants become 'subject to regulation' within the meaning of

section 165(aX4), 42 U.S.C. $ 7 415(a)(41( 1978), the provision requiring BACT prior to PSD

approval."). See also In re Otter TaiI Power Co.,'z44 N.W.2d 594, 603 (S.D. 2008) (coun

upholds public utility commission finding that CO2 emissions do not constitute a serious threat to

public health because, among other things, "[t]o date, no CO2 emission standards have been

enacted by our political leaders."). Similarly, parties in prior EAB proceedings have cited a

number of cases where the Board either determined that CO2 is not a regulated pollutant under

the CAA,le or that, generally, unregulated pollutants need not be considered in a PSD BACT

determination.20

t8 See DeseretEPA Brf. at 27 -30i Deseret IJARG Amicus Brf. at 38-39.

tt 5"", 
".g., 

In re Kawaihae Cogeneration Plant,T E.A.D.107 (EAB 1997) (upholding a
PSD permitting decision in which the permitting authority found that COz is not "a regulated air
pollutant for permitting purposes" because there were "no regulations or standards prohibiting,
limiting or controlling the emission of greenhouse gases ftom stationary sources." (quoting State
of Hawaii Department of Health Response to Comments on Draft Permit); In re Inter-Power of
New York,5 E.A.D. 130, 151 & n. 36 (EAB 1994) (noting that CO2 is an'tnregulated
pollutantl]" and that EPA "was not required to examine control technologies aimed at controlling
these pollutants."). See DeseretEPA Brf. at 38-40; Deseret lJ ARG Amicus Bff. at34-35.

20 In re Knauf Fiber Glass, S E.A.D. 121, 163-64 (EAB 1999) ("[n]ot all air pollutants are
covered by the federal PSD requirements"; those that are not included are "so-called'unregulated pollutants."'); In the Mauer of Genesee Power Station,4 E.A.D. 832, 848 (EAB

I J



To date, only one court that has ruled specifically on the co2 BACT issue has found that

co2 is subject to regulation under the CAA. Friends of the chattahoochee, Inc. v.. Georgia

Dep't of Naturai Res., No.2008cv146398 (Ga. super. ct. June 30,2008). The case is hardly

persuasive' especially since the pafties only litigated one argument - that the definition of

"NSR regulated pollutant" was broad enough to encompass CO2. 40 c.F.R. $ 52.21(bx50).

Neither party litigated - and the court did not exarnine - the question of whether section g21

is part of the cAA or whether congress intended to control co2 emissions by way of section g21

or the CAA. There was also no discussion of past EPA inte{pretations or practice or relevant

case law. Further, appeal was granted by the Georgia court of Appeals on August 20, 200g, and

that appeal is now pending.zl On the other hand, a number of state agencies which have recenly

examined this issue have generally held that CO2 need not be considered in a BACT

determination for PSD purposes.22

1993) ('tnregulated pollutants generaily do not form part of the BACT analysis, since by statute
and regulation BACT is defined as an emissions limitition for a regulated p otntant"l; Ii the
Matter of N. country Res. Recovery Assocs.,2 E.A.D. 22g,z3o (Adm'r 19i6) (,,EpA lacks the
authority to impose [PSD permit] limitations or other restrictions directly on the ernission of
unregulated pollutants."). see DeseretEpABrf. atzT; DeseretrJARG Amicus Brf. at 35-36.

2 
.t Longkaf Energy v. Friends of the Chattahoochee, Georgia Ct. App., No. A08D04Z2

(Discretionary Applicarion Granted Aug. 20, 200g), available at
http://www.gaappeals.us/dockevresults-one-record.php?docr_case_num=AOED0472.

22 some of these cases have been appealed to state court. see,e.g., Inthe Maner oJ
Proposed ritle v Air Quality Permit and Aciid Rain permit No. 2g-0g0i-29 for the Big stine
Faciliry and In the Matter of proposed psD permit No. 2|-0g03-psD for ie Big stu;e II
Facility (s'D. Bd. of Minerals and Env'l, Dep't of Env't & Natural Rei.) (coz challenge denied
orally atJuly 17,2oo8 hearing); In the Matter of the Appeat by s. Mont.'Elec. Regardig Its Air
Quality-Permit No. 3423-00 for the Highwood Generition station,No. BER 2007-07-Ae,
available at http://www.deq.mt.gov/ber/ (on appeal to the gth Judicial Dist. court of cascade
county, Mont., No. DDV08-820, petition filedlune 27,2Cf,g); In the Maner of sevier power
co. Power Plant, sevier county, {Jtah, DAeE-AN252^001-04 (utah Nt euarity Bd. Jan. 9,
2008), available at hup://www.airquality.utah.goviAir-euality_
Board/packets/2008/January/january.htm (on appeal to utan dt. App., No. 20o80|13-c1+). In
the Marter of: Basin EIec. Power coop., nry Fik station, Air permit cr-463 r ,Eec No. 07-

t4



e. Implementation of Section 821 under 40 C.F.R. Part 75 Does Not
Make COtSubject to Regulation

Sierra Club argues that EPA's decision to promulgate regulations implementing Section

821 within Pafi 75 of the 40 C.F.R. somehow makes CO2 subject to regulation under the CAA

despite overwhelming evidence that Congress did not intend COz to be subject to emission

controls - and EPA's interpretation that such controls are indeed necessary to bring a pollutant

within the scope of the PSD program. It is more likely, and consistent with congressional intent

and EPA's interpretation, that the Agency chose to promulgate the regulations under Part 75 for

reasons of regulatory efficiency since measurement of COz is conducted through methods that

are also used for monitoring the amounts of NO* and SO2 emissions from power plants. See 40

C.F.R. $ 15.1O(a)(2). As EPA noted in Deseret, the Agency clearly recognized in promulgating

section 821 regulations that it was doing so under authority of Section 821 separately and

independently from the CAA. See 56Fed. Reg.63002,63062(Dec.3, 1991) (noting that there

was "statutory authority''under Section 821 "to monitor COz emissions" and that CAA Section

412,42U.5. C. $ 765Ik, provided authority for promulgating monitoring and repo(ing

requirements "for SOz, NO*, opacity, and volumetric flow"). See DeseretEPABrf. at 50-53

(explaining how promulgation of Section 821 obligations in regulations did not make COz

subject to regulation under the Act,)

f. Enforcement of Section 821 Does Not Make CO" Subiect to
R"g.t"tt*

Sierra Club repeats the asseftion it made in the Deseret case that because Section 821

references the CAA for enforcement purposes, the Section 821 regulations are enforceable under

2801 (Wyo. EQC Aug. 21,2008), Order Granting Respondent Dept of Envtl. Quality's Motion
to Dismiss at 8- I 0, available at http://deq. state.wy.us/eqclDocket/07-
290I7o20Drv7o20Fork%o2lStattonl}7-2807%o20DryVo20Fork7o20Stat:on.htm.
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the CAA and that this fact makes CO2 subject to regulation under the Act. The parties in Deseret

have recently briefed this very issue, and the Board is directed to those briefs filed by EPA and

anicas supporting it, which explain in greater detail why Sierra Club's argument has no merit.

See DeseretEPA Supp. Brf. at 10-24; Deseret Stpplemental Brief of Amicus Curiae APIet aI.

In Opposition to Petitioner's Opening Brief at 2 - 6; Deseret rJARG Supp. Brf. at 3- 10.

C. SIP Provisions Do Not Make COzprN:O Sqbiecttlq Rqgulatiaq
Under the CAA

Siena Club further argues that the fact that Michigan and Wisconsin have adopted rules

in their SIPs which incorporate Section 821 monitoring provisions makes CO2 subject to

regulation for all sources across the United States under federal law. Siena CIub makes the same

argument for N2O based on a Wisconsin rule. These arguments fail for several reasons. First, as

demonstrated above, monitoring and reporting obligations do not constitute the necessary

controls to make a pollutant subject to rcgulation for PSD pulposes, so the fact that state

programs adopt section 821's requirements do not change this conclusion.z3 Second, with

respect to Siena Club's Wisconsin-based arguments, one state's SIP provisions cannot impose

on EPA an obligation to regulate all other states the same way. See Vermont v. Thomas, S5O

F.2d99,102-104 (2d Cir. 1988) (Vermont cannot, through inclusion of a state ambient air

quality standard in a revision to a SIP, impose that standard on upwind states).Z Rather, EPA

23 Although not justiciable in this matter, see suprafootnote 3, Siena Club's claims that
Title V permit provisions regarding monitoring under 40 C.F.R. parr 75 make CO2 subject to
regulation under the CAA would fail for the same reason -- these permits merely incorporate the
section 821 monitoring requirements for certain stationary sources.

2a Siena Club's citation to Sweat v. HuIl,2O0F. Supp. 2d 1162 (D. Ariz. 2001), Siena
Club's Reply Brf. at 10, is inapposite as the case merely holds that an EPA-approved state SIP
provision is binding federal law during the time a revision proposal is pending with EPA. Id. at
1169-70. It does not hold that EPA sIP approval thereby renders the SIp provisions binding on
all states and the EPA.
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establishes the rules, based on the CAA, that states then implement through their SIps.

Moreover, only those portions of EPA-approved state regulations that ..implement[]" CAA

requirements, and that are therefore federally enforceable, can be part of an applicable

implementation plan under the CAA. See CAA g 302(q),42 U.S.C. g 7602(q) (defining the

"applicable implementation plan" as "the portion (or portions) of the implementation plan, or

most recent revision thereof, which has been approved under section I 10 of this Act, . . . and

which implements the relevant requirements of this Acf') (emphasis added). Because COz and

N2O emission controls have not been established as relevant requirements ofthe Act, any state

regulation that purports to impose emission controls on these substances .. whatever that

provision's enforcoability under state law -- would not be an applicable implementation plan

under the CAA.

For these same reasons, Siena Club's invocation of a recent EPA Region 3 action

involving Delaware regulations is unavailing. The CO2 controls in the Delaware SIP were aimed

at me€ting CAA requirements for conventional pollutants, namely emissions of precursors to

ozone and fine particulates.25 h its submittal information to EPA, Delaware also made clear it

had included CO2 provisions solely as a matter of state law and those provisions were not within

the scope of the state's implementation of the CAA.26 Accordingly, when EpA Reglon 3 later

25 See September 9, 2008 letter to the Clerk of the Board approving what Delaware
described to EPA as a'tevision to the State of Delaware State Implementation Plan (SIP) for the
Attainment and Maintenance of the National Ambient Afu Quality Standards for Ozone." Irtter
from John A. Hughes, Sec'y, Del. Dep't of Natural Res. and Envtl. Control, to Donald S. Welsh,
Reg'l Adm'r, EPA Region 3, Nov. 1,2007, available at www.regulations.gov as Doc. No. EPA-
R03-OAR-2007- 1188-0002. DeseretlJARG Supp. Brf. ar 2 n.2 and Atach. A.

26 The relevant Delaware materials state that "[i]t is conect that CO2 is not a federally
regulated pollutant, btrt the Environmental Protection Agency's (EpA) decision to not regulate
CO2 does not prohibit Delaware from regulating its [CO2] emissions. . . . The broad definition
of "air contaminants" in the Delaware statute allows the Deoartment to control pollutants wfricy'l
may nol be controlled federally, such as CO2, which, in this singular incidence, makes Delaware
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proposed and took final action on the regulation submitted, it never refered to COz emission

limitations. 73 Fed. Reg. 11845 (Mar. 5,2008), see DeseretIJAPiG Supp. Brf., Attach. C; 73

Fed. Reg. 23101 (Apr. 29,,2008), see DeseretUARG Supp. Brf., Attach. D. Notably, EPA

received "[n]o public comments" at all, id. at 23102; and the Agency explained that its action'1s

not a 'significant regulatory action"'and "will not have a significant economic impact on a

substantial number of small entities." 73 Fed. Reg. at 11846; accordl3 Fed. Reg. at 23102.

Thus, consistent with the CAA, and as the state and Region 3 rulemaking records make clear,

Region 3's action did not and could not make Delaware's state-law-only CO2 provisions part of

the CAA.2l

h. Landfill Gas Provisions Do Not Make COr Subiect to Regulation
under the CAA

Sierra Club raises for the first time in its petition the argument that CO2 is subject to

regulation for PSD purposes because CO2 is one of the constituents of MSW landfill emissions

which are regulated under CAA g 1 I 1 and 40 C.F.R. gg 60.33c and 60.751 . Since Sierra Club

did not raise this issue in its comments to the NMU permit, it is waived. Christian County at

*21-*36; CorccoPhillips at *83-*96. However, even if properiy asserted in this case, the

argument has no merit. Both the regulatory text28 and the preamble to the proposed and final

Iaws more stringent than federal laws. The.fact that EPA has not chosen to a.ddress CO2, does
not imp(tct the Delaware statute." AQM [Delaware Air Quality Management] Response
Document to Comments Submitted on the Proposed Adoption of Regulation No. 1144 and the
Proposed Amendment to Regulation No. 1102, at 3, Doc. No. EPA-R03-OAR-2007-1188-0002.7
(Dec.6,2005) (emphases added). See DeseretUARG Supp. Brief, Att. B.

2? A September 9, 2008 letter from EPA's Office of General Counsel to the EAB further
indicated that EPA's Office of Air and Radiation is "considering whether Region 3's approval
of the SIP submission was appropriate."

t8 40 C.F. R. $ $ 60.30c and 60.33c(a) state that regulations contain guidelines for control
of "certain designated pollutants" and identifies "MSW landfill emissions" as the pollutant to be
controlled by State plans. See also 40 C.F.R. $ 60.751 (requiring affected sources to collect and
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rules2e explicitly address the issue and clarify that ..MSW randfilt emissions,, refers to a singre

designated composite ponutant, not its various constituents, and that MSW landfir emissions is
the only pollutant subject to regulation. EpA, indeed, acknowledged rhar MSW landfill

emissions are:

a comptex aggregate of pollutants which together pose a threat topublic health and welfare based on the comlined adverse effects ofthe various components. . . .Although the types of compounds are
typically the same, the compl"" nitur" cannot te characterized
quantitatively in terms of single pollutants. The EpA thus views
the complex air emission mixture from landfills to constitute a
single designated pollutant.

56 Fed' Reg' at24474-'75. See Deseret Surceply Brief of EpA office of Air and Radiation and

Region VIII at 1-6.

Moreover, the specific control options in the MSW randfirl regulations focus on control

of NMOC emissions' which is used as a surrogate for the designated potutant, MSW landfill

emissions. Id. at24475. EpA identified NMocs and methane as the ,.emissions of concem.,,

61 Fed' Reg. 9905 (Mar 12, 1996). significantly, EpA recogmzes that control options identified

as reducing overall MSW landfin emissions may actualy increasethe secondary emissions of

individual components. 56 Fed. Reg. at24472. Indeed, the MSW landfiil regurations were not

even intended to address crimate change considerations, but rather ambient ozone problems, air

control MSW landfill emissions, which ar-e. defined as',gas generated by the decomposiLion ororganic waste deposited in an MSW landfill or derived ironithe evotution of o.g*i'" 
"o,opo*a.in the waste.")

2e see 56 Fed. Ree. 24468, 24470 (May30, r99 r) ("The pollutant to be regulated underthe proposed standards and euidelines is .vsw tanortt erissions., Municipal sorid wastelandfill emissions, atso comironly referred to 
"r 

'i;dfili;;r,' is a colecrion of air pollutants,including methane and NMoc's lnon-meth*" o.g-i" .J-poundsl, some of which are toxic.The composite pollutant is proposed to be ,"g"t"r'i 
""irr-section 

I I r(b), for new facilities, andis propos.ed to-be.the designated polutant urher s"rtii, t t-t61yo, ,*irting To"itigirr.;'l 
''

(emphasis added)
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toxlc concems and potentiar explosion hazards. Id. Reduction of GHGs, primarily methane, was

considered to be only "[a]n ancillary benefit from regulating air emissions from MSW landiills.,,

6 I Fed. Reg. at 99 l7 ; s e e 5 6 F ed. Reg. at 24469, 2447 2.

Therefore, EPA's MSW landfill gas emission regulations focus on a specific polutant

and do not establish emission controls for co2 0r other GHGs. It defies logic that such a

prograrn was intended by EPA to make co? subject to regulation for pSD purposes, especially

when EPA carefully clarified that it was not regulating individual components of landfill gas

emissions.3o

2. This Board should Refrain rn This permit proceeding From Taking
The Momentous Step Of Creating National Regulator-y policy On Cb2
or N2O Emissions.

The Board should resist any temptation to require BACT for CO2 or N2O in the

university permit. The issue of whether these or other GHGs can and should be subject to

emission controls under the CAA or new legislation is extremely controversial. It is the subject

of ongoing public debate and a voluminous ANpR. The question whether GHG emissions

should be part of a PSD permitting pro$am or subject to BACT anarysis necessarily raises a

number of impofiant policy and technicar issues. For example, what level of GHG emissions

should be considered significant for pSD regurations? see, e.g., Inre otter TaiI power co.,i44

N.w.2d at 603 ("More significantly, the rntervenors suggest no standards by which the puc may

assess what amount of co2 emissions are tolerable.') GHGs are emitted from many sources,

including private homes, hospitars, office bu dings, and shopping centers in addition ro larger

,^_ -,",,,'o ltt 
specifically. addressed the applicability of CAA permitting programs to MSWlancrlu errussrons and esrablished a pSD significant emission rate for..municilal solid wastelandfill emissions" which are to be "measuied as non-methane organic compounds." 40 C.F.R.

$ 52.21(b)(23);61 Fed. Reg. at9918.
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sranonary soufces, so the implications for the u.S. economy could be enormous.3l EpA may

have few or no options if the Agency and states are forced to pen t an exponentially larger

number of new sources under pSD as well as Title v.32 Further, if GHGs were subject to BACT,

what would be the appropriate emission limits and control technology?

Because these questions have national and global impli carions, see, e.g., EpA,s recently

published ANPR, it makes no sense to address them in the context of an isolated permit for a

single 10 MW plant' The united states congress, EpA, and/or Michigan will need ro answer

these and olher questions, including those raised by the ANpR, through careful scientific and

technical review, and' based on this analysis, either enact legislation or consider promulgation of

possible regulations through a notice and cornment ruremaking process. The psD permit ng

process' by contrast, is a case-by-case approach, and individual facility permitting determinations

do not have the effect of nationwide regulatory decisions. Thus, it is compretely inappropriate

for Siena Club to ask the Board to establish GHG regulation through a ..back door,, approach.

Doing so could lead to different emission levels and determinations on control technolosv Dlant-

@ryBurden:TheCompIianceDimensionofRegutating,o,o,o
Pollutant, U.S. Chamber of Commerce (Sept. 200gi at 3 (available athttp://www.uschamber.com/publications/reportsi0sde_*)r"po.t.rrtm) (concluding that over onemillion mid*ized to large commercial buildings in ttre industrial, commercial and agriculturalsectors could potentially become subject to co;ily permitting under psD for the firs;time under a250 ton/year CO2 emissions threshold) (Attach. D io this Briet).

32 siena club has asserted in th e Deseret proc*ding its belief that EpA may be able totake administrative action to modify the apprication ofpiD requirements to such a broaduniverse of sources. see Deseret Transcript of oral Argument at 16 (May 29,2o0g); DeseretResponse of Petitioner sierra club ro.EpA's supptemeitat nriet at til lsuggesring tiiut ere 
"unaddress the issue administrativery, citing the eripnl tfis ut u"rt doubtfui that EpA could useadministrative means to forestari the-drimati" i-pu.t* of ,*h a new interpretation by somehowevading.the statutory "major source" threshords oi r00 and 250 tons of potential emissions per

l..T;,gl-.:f: 
plain starurory language in CAA secrion L6s(t),42U.S.C. E j47g(t),

esra'lrsnrng those tfuesholds, there is at the very least strong reason to question EpA,sadministrative authoritv to adiust or circumveni those thresliolds to avoid treating an enonnousnumber of small facilities of Jvery description as ,,major emitting facilities,, subject to psD.
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by-plant, and would be influenced by specific rocal factors as we as the comments of those

local interests commenting on the permits. such an "ad hoc" method is no way to approach a

regulatory issue of such compiexity and significance to the regional and nationar economy and.

power supply.

II.

Sierra Club claims that it was improper for MADe to set the BACT limits based on the

worst-case fuel - coal. Petition at 19. Because the plant is authorized to operate on l1ova coal,

it was appropriate and lawful to base its BACT limits on that scenario. Sierra Club,s claims that

there is no basis to set rimitations based on the worst case situation are contrary to previous

decisions of this Board and the courts. hits Newmont decisron, the Board made clear that

BACT limits are to be achievable on a consistent basi s. In re Newmont Nev. Energy Inv., LLC,

12 E.A.D. 429,442 (EAB 2005). Establishing a BACT limit based on the best case scenario

when emissions are known to fluctuate because of the fuel flexibility would make violations of

the permit unavoidable. Such an outcome is not required by BACT. see, e.g.,In re Masonite

corp.,5 E.A.D.551,560(EAB 1994). The D.c. circuit has also considered what it means for

an emission limit to be "achievabre" and decided differently than petitioner. The court

concluded that a limit is achievabie only if it can be met under ..reasonably foreseeable worst

case conditions." Siera Club v. EpA, 167 F.3d 65g, 665 (D.C. Cir. 1999) (considering

"achievable" in the context of setting MACT limits and quoting National Lime Ass,nv. EpA,

627 F.2d,416,437 n. 46 (D.C. Cir. 1980)). MDEQ's decision ro estabrish BAcr for NMU based

on burning 1007o coal is consistent with the requirements of BACT and the petition for review

should be denied.
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III.

While NMU plans to bum 1002o biomass as the primary fuel, it must also be prepared for

the likely, if not certain event that sufficient biomass will not be available. This is most likely to

occur in winter' Recognizing the potential need to bum coal, Petitioner nevertheless contends

that the sulfur content of the coal assumed by MDEe in establishing the BACT limit is too high

and that other, lower-sulfur coal should have been considered. This contention ignores the

lirnitations inherent at the Ripley Heating plant, as explained in the MDEe brief and the record.

As explained in the record, the Riprey Heating plant is space limited and it does not have

facilities for coal unloading or for more than three days of coal storage. As coal is not the

primary fuel of choice, it does not make sense to construct coal unloading facilities on site, even

if there were no space limitations. To address these limitations, NMU has arranged to have coal

delivered from nearby utilities on a 'Just in time" inventory basis. In determining BACT for the

facility, MDEQ conectly took into consideration these site specific rimitations and the

characteristics of the coal (maximum of i.5zo sulfur) that would be ava able to NMU whcn

biomass is unavailable, particularry in the winter time. Because the coal would be delivered

from nearby facilities, the transport concerns for biomass deliveries durine the winter are not

applicable to coal deliveries.

Use ofcoal from its neighbors as a backup fuel when biomass is unavailable is part of

NMU's business plan for constructing this boiler, and is an inherent aspect of the proposed

project independent of air quality permitting. Requiring the use of coal other than that available

from the nearby facilities would make the project infeasible. As the Board articulated in prairie

state, s'ch aspects of a project may be beyond the scope ofthe BACT analysis to change as they
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would redefine the source. In re Prairie State Generating Co., PSD Appeal No. 05-05, 2006

EPA App. LEXIS 38 at *47 (EAB Aug.24,2N6).

W. MDEO'S ACCOUNTING FOR INCREMENT CONSUMING EMISSIONS FROM
THE NEARBY PRESOUE ISLE PLANT COMPLIES WITH APPLICABLE
REGULATIONS,

Contrary to Sierra Club's argument, MDEQ's analysis of increment-consuming

emissions from the Presque Isle facility conformed to the statutory and regulatory requirements.

MDEQ determined that Presque Isle was an existing major source before the major source

baseline data of January 6, 19'75. There is no dispute over that. The dispute arises over how

modifications to the facility since that time should be addressed in the PSD increment analysis.

MDEQ concluded that only the change in emissions from Presque Isle as a result of the

modifications commenced after the major source baseline date should be included in the analysis

as the otier emissions are included in the baseline concentration. Sierra Club. however.

contends that all emissions from Presque Isle consume increment. That contention ignores the

concept of increment expansion and is inconsistent with the statutory and regulatory requirement

as well as longstanding EPA guidance.

MDEQ's determination that only the change in emissions consume increment is

consistent with 40 C.F.R. $ 52.21(bX13)(ii) and EPA's guidance. See, e.g.,12Fed.Reg.31372,

31380 (June 6, 20O7) (interpreting 40 C.F.R. $ 52.21(bx13xii) to mean that increases in actual

emissions from major sources as a result of changes since the baseline dates consume

increment). As EPA recently explained: "For each source that was in existence on the relevant

baseline date (major source or minor source), the inventory includes the source's actual

emissions on the baseline date and its curent actual emissions. The change in emissions over

these time periods represents the emissions that consume increment." Id. at31377. In the Draft

NSR Manual, EPA explained what emissions consume increment as follows:
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Emissions increases that consume a portion of the applicable
increments are, in general, all those not accounted for in the
baseline concentration and specifrcaliy include:

actual emissions increases occuring afier the major soarce
baseline date, which are associated wiih physicai changes or
changes in the method of operation (i.e., construction) at a
major stationary source; and

actual emissions increases at any stationary source, area
source, or mobile source occurring after the minor souree
baseline ilate.

EPA, New Source Review Workshop Manual: prevention of Significant Deterioration and

Nonattainment Area Permitting (oct. Draft) (1990) at c.10 (emphases in original) (relevant

portions included in Attach. E to this Brief). MDEQ determined the actual increase in emrssions

consistent with the regulations and EPA guidance and included those increases in the modelins.

Siena Club, on rhe orher hand, ignores 40 C.F.R. $ 52.21(bx13xii) and EpA,s

longstanding guidance and argues trat none of the emissions from presque Isle should be

included in the baseline concentration because there were modifications at the facility after the

baseline date' According to siena club, all of the actual emissions from presque Isle should

have been modeled. sie*a crub is conect about one thing; it is the,,actuar" emissions that

should be included in the modeling. where they en is in ignoring that some of the ..actual,,

emissions are included in the baseline concentration and only the 'lncreases in actual,, emissions

as a result of the modifications consume increment. Interpreting the statute and regulations as

siena club would have it is contrary to congress' express intent that certain emissions be

included in the baseiine concentrations. CAAg 169(4),42 U.S.C. g 1479(4). It is also

inconsistent with EPA's reasonable interpretation of the cAA and its own regulations discussed

above. For these reasons, review of this issue should be denied.
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v.

Siena club's argument in Section vI of its petition that permit limits with shorter

averaging periods are needed to protect the short{erm so2 (3-hour) and pM16 (24-hour) NAAes

and increment is without merit. The permit provides that the averaging period for pM16 is based

on the test protocor, which in tum is based on approved test methods such as Method 5. permit

special Condition 1'9 (p.8) (relevant portions included in Attach. F to this Brief). see also 4o

c F'R' $ 60'50Da(b)(2)(i) (specifying run time for Method 5 of ar leasr 120 minures which is less

than Z4-hours). For so2, the permit includes a 24-hour lirut. permit special condition l.ld
(p'6)' As the modeling results reflect, it is the 24-hour NAAes and increment that are lirniting,

not the three-hour standards. The 24-hour increment modering result is 67zo of the standard

compared to the 3-hour modering result which is onry 23goof the standard. The NAAeS

modeling results are closer, but the 24-hour standard is still limiting. The 24_hour modeled

result is 637o of the 24-hour NAAes versus 43 vo for rhe3-hour NAAeS. Because the 24-hour

NAAQS and increment are limiting and the prant meets the 24-hour permit rule, even with

fluctuation in emissions' the 3-hour so2 NAAes and increment will be protected. Additionary,

contrary to the assertion by Petitioner on pages 43-44 ofthe petition for Review, the maximum

hourly ernission rates are identicar to the modeled emission rate when they are converted and

presented on the same unit basis (i.e., comparing pounds per hour to pounds per hour versus

comparing pounds per hour to grams per second, which is the metric used in the modering).33

For the above reason, Count VI of the petition should be denied.

" For example, in considering so2 emissions for the new boiler, g7.g pounds per hour isequivalent to I 1.06 grams per second, as reflected in the chaft on p. 44 of the petition.
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siena club's argument in section vII of its petition that the permit shourd be remanded

because MDEQ did not require NMU to colrect preconstruction monitoring data is legally and

factually flawed. sierra club appears to be contending that NMU should have co ected

preconstruction monitoring data for all pollutants for which there is a NAAes. petition at 50.

That contention ignores 40 c.F.R. g 52.21(i)(6xi) which estabrishes thresholds for triggenng

preconstruction monitoring known as significant monitoring concentrations ("sMCs"). If

modeled concentrations as a result of emissions from the source are below the sMCs, sources

may be exempted from the preconstruction monitoring requirements. As indicated in the NMU,'

Permit Application, emissions from NMU result in concentratrons less than the SMCs for arl

pollutants except so2 NMU PSD Application section 6.5 (p.69) (relevant portions included as

Attach. G to this Brieo (indicating the NMU emissions result in concentrations less than the CO,

PMro and No* significant impact levels, which are lower than the SMCs). Thus, it was

appropriate for MDEQ to exempt NMU from collecting preconstxuction data for those pollutants

and to allow the use of available data. with respect to so2, MDEe reasonabry found that

available monitoring data was representative as explained in MDEe's Response to petition at

22-23. For the reasons above and those in MDEe's brief, the Board should deny review of this

claim.
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CONCLUSION

For the foregoing reasons, NMU respectfully requests that the Board deny review of the

Petition.
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